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22 JUNE 1865 

Present 

His Excellency The Governor 

The Honble The Officer Commanding the Troops 

The Honble The Colonial Secretary 

The Honble The Surveyor General 

The Honble The Attorney General 

The Honble The Collector of Revenue 

Mr J.W. Hardey 

Mr E. Hamersley 

 Mr L. Samson 

Prayers were read. 

The Minutes of the last meeting were read and confirmed. 

Address of His Excellency Governor Hampton: 

 HIS EXCELLENCY THE GOVERNOR read the following Address. 

 Honorable Gentlemen of the Legislative Council - 

 The Draft Bills which will be laid on the table to-day embrace the whole of the measures I 

have to submit for your consideration during this Session. 

2 As the proposed Legislation, in general, merely provides for slight alterations of existing 

Ordinances, the only remarks I have to make thereon at present will be confined to the two 

Money Bills. 

3 It appears from the Bill to confirm the Expenditure for the year 1864 beyond the grant for that 

year, that such excess amounted to £6,024, but this ought to be viewed in connection with the 

information contained in a Return, which will be laid on the table, showing that the underdrafts 

for the same period amounted to £5,450—consequently the actual Expenditure only exceeded 

the total sum provided on the Estimate to the extent of £574. 

4 The principal item in the overdrafts, is the repayment of £2,300 borrowed from the Post Office 

Savings’ Bank, and expended prior to 1864, therefore the overdrafts on account of the services 

for the year were in reality £3,724, making the actual Expenditure £1,726 less than the total 

estimated for. 
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5 The Comparative Statement, attached to the Appropriation bill for the year 1866, shows that 

the fixed Revenue received for the year 1864 was £3,136 in excess of the estimate for that 

year, and £4,691 more than the amount received for 1863. The total revenue received from all 

sources for the year 1864 amounted to £71,910, the actual Expenditure for that year being 

£70,714, leaving a surplus of £1,196 in hand on the 1st January 1865, which, with the £2,300 

repaid to the Post Office Savings’ Bank, makes the Revenue actually received £3,496 in excess 

of the total expenditure on account of last year. 

6 The balance in hand at the beginning of 1865 will be absorbed in paying unforeseen expenses 

connected with the Northern district, not provided for in the current Estimate, but this does not 

lessen the gratification I feel in now being able to announce that my unremitting efforts to pay 

off all outstanding liabilities, and to prevent the Expenditure from exceeding the Revenue, 

have been successful, notwithstanding the disappointing financial difficulties I so unexpectedly 

met with on my arrival in the colony. 

7 Not only have these difficulties been overcome, but the increase in the Revenue has also been 

so steadily progressive as to justify, in my opinion, the proposals in the Draft Estimates of 

1866, to increase expenditure for Education, for raising the Salaries and increasing the number 

of subordinate Stipendiaries, and for an addition of upwards of £1,000 on account of the 

expenses of the Northern District, thus swelling up the total proposed estimated Expenditure to 

£76,069 for the year 1866, an excess of £2,021 as compared with the Estimate for the current 

year. 

8 In the Draft Estimate, a sum of £800 has been provided for probable surveys in new districts 

during the year 1866, increasing the estimated cost of the Survey Department to £5,496, or 

nearly double what it was when I assumed the administration of this Government, the total for 

the year 1862 having been £2968, the average for each of the preceding ten years £2,888. 

9 I have been zealously assisted by the Surveyor General in my numerous attempts to obtain the 

services of additional Surveyors from the other Australian Colonies, but I regret that we have 

been unsuccessful, except in one instance, and hitherto have failed to find a fit person for the 

important office of Deputy Surveyor General. 

10 The Mineral Land Regulations, published in January last, have completely removed all 

needless restrictions as to the occupation of Crown Land for mining purposes, and are in every 

respect well calculated, so far as the Government is concerned, to promote the development of 

the Mineral resources of the colony, while the existing Land Regulations recently authorised 

for the North and East Districts are liberal beyond all precedent in encouraging pastoral 

pursuits, and in holding out strong inducements for enterprising settlers to explore and occupy 

new country. 

11 Although we have so much reason to lament that this colony has recently lost valuable lives by 

exploration, the result of the search for the remains of the murdered explorers shows that the 

presence of natives need not deter white men from advancing into the Northern District. 

12 Since the last meeting of this Council, the arrival in the Northern District of a large number of 

settlers from Melbourne compelled me to send a Government Staff to Camden Harbor, and I 
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have also found it necessary to provide Military and Police protection for our own settlers at 

Roebuck Bay. 

13 I have submitted and strongly recommended for the favorable consideration of the Secretary of 

State that a proportion of the consequent expense, and of that for Mr. Hunt’s Eastern party, 

should be defrayed from Imperial Funds. Until I receive a reply I am unable to place before 

you the whole financial question connected therewith, but, in the meantime, a Return will be 

laid on the table, showing the amount which has been paid from Colonial Funds for the 

Services referred to. 

14 Steps have been taken to procure reliable reports with reference to the state of affairs at each of 

the new settlements in the Northern District, and the nature of these reports will exercise a very 

material influence on the ultimate decision as to retaining at Camden Harbor the Government 

Establishment now there, or moving it further South. 

15 I feel assured that you will cordially agree with me as to the sound policy of sending out the 

party now employed under Mr. Hunt in sinking wells and clearing a track to the Eastward of 

York. The reports hitherto received from that party are encouraging, and we may shortly 

expect further interesting intelligence regarding the country which want of water prevented 

Mr. Hunt from exploring, on a former occasion. 

16 The decision of Her Majesty’s Government as to the discontinuance of transportation to 

Western Australia within a period not exceeding three years from November last, and the 

consequent prospect of a gradual diminution of Imperial Expenditure, render it more than ever 

imperatively necessary to continue the system now in operation of employing the whole of the 

disposable Convict labor on roads, bridges, and works of general utility, the cost of which 

could not be defrayed by the Colonial Revenue. 

17 About 800 Convicts are now employed on such works, and it is probable that the number will 

soon be increased, by the arrival of a convict ship from England. 

18 The wants of the labor market are fairly supplied by free persons and by ticket-of-leave men, 

of whom 1,375 were earning their own livelihood at the end of last month, and the laboring 

classes, both free and bond, are generally doing well: - at all events it is evident, from the 

continued success of the Post Office Savings Bank, that many of them are acquiring frugal 

habits, as the amount in that valuable Institution, at the end of last month, had increased to 

£8,290, certainly a large sum for such a small community to deposit in 21 months. 

19 The state of the Public Revenue, the increase of exports, the favorable season for Agricultural 

and Pastoral purposes, the results that may fairly be expected to arise from opening up new 

country, and the condition of public and private affairs, exhibit, at present, satisfactory 

indications of general prosperity throughout the Colony, which ought to encourage all classes 

to look forward hopefully to the future of Western Australia. 

On the motion of Mr HARDEY seconded by Mr Hamersley it was resolved that the Address of His Excellency 

the Governor be printed. 
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NOTICES OF MOTION AND ORDERS OF THE DAY 

1. Papers laid on the Table: 

 THE COLONIAL SECRETARY laid on the Table the following papers. 

 A Statement showing the receipts and payments from the 1st January to the 21st June 1865. 

A Return showing the Overdrafts and Underdrafts on the approved Estimates for the year 

1864. 

A Statement of Expenses incurred up to the 30th June on account of the North and East 

districts. 

The Postmaster General’s Account for the Post Office Savings Bank for the year 1864. 

The Blue Book for the year 1864. 

 A letter dated 23 May 1865, from the Honorary Secretary of the York Agricultural Society 

with reference to Legislation for the prevention of the spreading of Scab in Sheep. 

 Letter from Mr Phillips explaining his absence:  

 A letter was read from the Hon S.P. Phillips Esq M.L.C. expressing his regret that he is 

obliged to absent himself from the present Session of the Council. 

2. Despatches read: 

 The following Despatches were read. 

 A Despatch dated 19 September 1864 conveying to the Library of the Council by command of 

the Queen a copy of the “Principal Speeches and Addresses of His Royal Highness the Prince 

Consort”. 

 A Despatch dated 18 November 1864 from His Excellency the Governor to the Secretary of 

State acknowledging the receipt of the above Despatch. 

 A Despatch No: 118 of the 24 December 1864 from His Excellency the Governor to the 

Secretary of State reporting that he is about to despatch a Government Establishment to 

Camden Harbor. 

 A Despatch No 25 of the 16th March from the Secretary of State approving the formation of 

such Establishment. 

3. Hindrance to production of despatches: 

 HIS EXCELLENCY THE GOVERNOR remarked that the number of Despatches to be read was small 

as many which would otherwise have been laid before the Council had already been published 

in the Newspapers. With reference to the two Despatches last read His Excellency stated that it 

would have afforded him great pleasure to lay before the Council the further communications 

which he had addressed to the Home Government respecting the arrangements in connection 

with the settlement of the new country to the Southward but he was unable to do so as he had 

not yet received replies from the Secretary of State. It was contrary to Official etiquette to 

make known the details of Despatches until the questions contained therein were definitely 

embraced. As soon as the decisions of the Secretary of State should be received they would be 

made public and in the mean time he could only state that in writing respecting the new 

country he had impressed most strongly on the Secretary of State the present position of the 

Colony and advised liberality on the point of the Imperial Government in dealing with all 
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questions arising out of the occupation of the new territory, a subject which had become 

connected with the cessation of Transportation. His Excellency hoped that the decisions of the 

Secretary of State might be received and made known before the close of the present Session. 

4. Memorial for abolition of port dues at Fremantle: 

 MR SAMSON presented a Memorial from Merchants and others interested in the Trade of the Port of 

Fremantle praying that the Port dues may be abolished and that no Commander of a vessel 

proceeding outward be compelled to take or pay for a Pilot. Mr Samson moved that the same 

be read - 

 MR HARDEY seconded the motion. 

 The Memorial was read accordingly. 

 MR SAMSON moved that the Memorial be received. 

 MR HARDEY seconded the motion. 
 Agreed to. 
5. MR SAMSON gave notice that he would move at the next meeting of the Council. 

 Notice of motion: 

(1) For a Return showing the amount of Colonial funds expended since the arrival of His 

Excellency Governor Hampton to the 31st ulto upon North Fremantle Bridge and a Return 

showing the amount of convict labor expended upon the same. 

(2) For all the correspondence between the Secretary of State for the Colonies and His Excellency 

the Governor on the rejected Distillation Act passed in 1863. 

(3) For all correspondence between the Secretary of State for the Colonies and His Excellency 

Governor Hampton connected with the cessation of Transportation to Western Australia. 

(4) For the correspondence between the Secretary of State for the Colonies and His Excellency 

Governor Hampton respecting the proposed increase upon Colonial Wine licenses. 

6. The order of the day was read. 

 Bills read 1st: 

 The following Bills were read a first time. 

A Bill to explain “An Ordinance to regulate Friendly Societies.” 

A Bill to amend “An Ordinance to facilitate the sale of Colonial Wine.” 

A Bill to prevent the introduction into Western Australia of infectious or contagious diseases 

among Cattle. 

A Bill to impose certain fees on Licenses for Carriages in the City of Perth. 

A Bill to consolidate and amend the Statute Laws and Ordinances relating to Criminal 

Offences. 

A Bill to naturalise Isidro Oriol. 

A Bill to regulate the payment of Jurors serving in the Court of general Sessions at Albany. 

A Bill to amend the Improvement of Towns’ Ordinance. 

A Bill to explain and amend the Law for facilitating the recovery of Debts. 

A Bill to regulate the admission in the Supreme Court of Attorneys and Solicitors there to 

practice as Barristers, Attorneys, Solicitors and Proctors. 
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A Bill to confirm the Expenditure for the services of the year 1864, beyond the grant for that 

year. 

A Bill to appropriate the sum of £              out of the General Revenue for the year 1866. 

Adjourned to Thursday the 29th June at Noon. 

     G.W. Hampton 
     Clerk of the Council. 

______________________ 
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29 JUNE 1865 

Present 

His Excellency The Governor 

The Honble The Officer Commanding the Troops 

The Honble The Colonial Secretary 

The Honble The Surveyor General 

The Honble The Attorney General 

The Honble The Collector of Revenue 

Mr J.W. Hardey 

Mr E. Hamersley 

 Mr L. Samson 

Prayers were read. 

The Minutes of the last Meeting were read and confirmed. 

NOTICES OF MOTION AND ORDERS OF THE DAY 

1. The Order of the day was read. 

 Memorial for alteration in Legislative Council: 

 MR SAMSON presented a Memorial signed by one thousand and three hundred and three inhabitants of 

the Colony praying that an Ordinance may be passed for establishing a Legislative Council 

according to the provisions of the Act of the Imperial Parliament 13 and 14 Victoria Cap: 59 

and that that provision may be made for charging upon the revenue of the Colony all such part 

of the expenses of the Civil Establishment thereof as has been heretofore defrayed by 

Parliamentary Grant.  Mr Samson moved that the Memorial be read. 

 MR HARDEY stated that his sentiments with regard to the Memorial were well Known and that he was 

distinctly opposed to the prayer thereof. He was unwilling however that any petition involving 

such an important public question and signed by such a number of the Colonists should not be 

received and considered by the Council. Having thus protected his opinion he would second 

the motion that the Memorial be read. 

 The Memorial was read accordingly. 
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 MR SAMSON moved that the Memorial be received and supported the prayer thereof. 

 MR HARDEY seconded the motion. 

Agreed to. 

2. Remarks of the Governor as to bearing of petition on official members: 

 HIS EXCELLENCY THE GOVERNOR stated that before moving a resolution with reference to the 

steps which should now be taken with the Memorial he wished to make a few remarks as to a 

statement which had been generally and openly made that the Governor and Official members 

were opposed to a compliance with the prayer of the petition from selfish motives and because 

their interests would be damaged if the change sought were carried out. The comfort and 

interests of both himself and the Official members would be improved by the change. For 

himself he would be relieved from the necessity of being present at the Sittings of the Council 

with which his communications would be confined to Addresses and Messages while not more 

than three or perhaps two of the present Office holders would be obliged to attend and the 

others could remain at their Offices and carry on their usual duties. The proposed extension 

would not produce the results expected and as in the other Australian Colonies Representative 

Government would surely follow. The present Official members would then become entitled to 

large compensation. He did not wish to express any opinion on the Memorial but merely to 

show that if personal interests were considered the Official members would support the 

Memorial. He had not nor would he seek to influence them in the matter but wished that they 

should all act as they thought best for the interests of the Colony. He only hoped that whatever 

was done would be done with the good feeling and absence of asperity which generally exists 

in dealing with public questions. With regard to the power of the Governor that would remain 

perfectly unchanged as under the 14th clause of the Imperial Act all money matters would be 

wholly in his hands. 

3. Committee to consider petition: 

 HIS EXCELLENCY then moved that the Petition of certain Householders for an Elective Legislative 

Council under the “Act for the better Government of the Australian Colonies” be referred to a 

Committee consisting of the Hon The Commandant, The Hon The Colonial Secretary, The 

Hon The Attorney General and the Hon Lionel Samson with instructions to inquire into and 

report whether the same meets the requirements of the said Statute, and in what respect, if any, 

it falls short thereof; as to the class, condition, and occupation of the Petitioners; with power to 

send for persons, papers, and records, and to sit from day to day; subject to the further 

resolution and instructions of this Council. 

 MR SAMSON seconded the motion. 

Agreed to. 

 In reply to Mr Samson His Excellency the Governor stated that any expenses connected with the 

proceedings of the Committee would of course be defrayed by the Government. 

4. Memorial against Bill to amend Supreme Court Ordinance: 

 THE ATTORNEY GENERAL presented a Memorial from certain Barristers and Law Students with 

reference to the “Bill to regulate the admission in the Supreme Court of Attorneys and 
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Solicitors there to practice as Barristers, Attorneys, Solicitors and Proctors. The Memorialists 

pray that the Bill may not be passed in its present form but that there be substituted therefor a 

measure suspending the operation of the 16th section of the Supreme Court Ordinance for the 

space of three months and authorising the calling to the Bar during that period of such duly 

qualified persons as the Chief Justice may approve of. 

 THE ATTORNEY GENERAL moved that the Memorial be read. 

 MR HARDEY seconded the motion. 

The Memorial was read accordingly. 

 THE ATTORNEY GENERAL moved that the Memorial be received. 

 MR HARDEY seconded the motion. 

Agreed to. 

Amount of money and labor expended on bridge at North Fremantle: 

5. MR SAMSON moved pursuant to notice for the production of a Return showing the amount of Colonial 

Funds expended since the arrival of His Excellency Governor Hampton to the 31st ulto, upon 

North Fremantle Bridge and a return showing the amount of Convict labor expended upon the 

same. 

MR HARDEY seconded the motion. 

 HIS EXCELLENCY THE GOVERNOR stated that he had caused a Return to be prepared with full 

information on the subject which Return he laid on the table. It would be seen that while he 

had stated in his speech at the opening of the Session of 1864 that the Estimated Expenditure 

for the construction of the bridge was £2,600 the total amount would be £2,752. The excess for 

the work contemplated in the original Estimate was only £12 [illegible] £140 for the purchase 

of extra timber had been necessary in consequence of a change in the plan made by His 

Excellency within the past week to provide a greater width of water way for the passage of 

vessels. With regard to the labor a very large proportion was that of the Chain gang or of men 

only lately released from the gang who it was necessary to keep under close supervision for a 

time before they were allowed to proceed to other parts of the Colony. 

6. Motion for productions of despatches withdrawn: 

 MR SAMSON moved pursuant to notice for the correspondence between the Secretary of State for the 

Colonies and His Excellency the Governor on the rejected Distillation Act passed at the last 

session. 

 MR HARDEY seconded the motion. 

 By direction of His Excellency the Governor that portion of the Minutes of the last Meeting having 

reference to the Despatches read at that Meeting and the 178th Section of the Colonial 

Regulations were read. 

 HIS EXCELLENCY having explained that he could not at present produce the Despatches asked for 

Mr Samson withdrew his motion as also the motion of which he had given notice for the 

production of correspondence between the Secretary of State and His Excellency the Governor 

with reference to the cessation of Transportation and the increase upon the fees for Colonial 

Wine licenses. 
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7.  Arrangements with regard to Tonnage dues and outward Pilotage at Fremantle: 

 HIS EXCELLENCY THE GOVERNOR laid on the Table a Blue Book containing all the Despatches as 

to the cessation of transportation except the last which he had addressed to the Secretary of 

State which has not been answered.  He hoped that this Despatch would also be published. 

 HIS EXCELLENCY THE GOVERNOR stated that since the presentation by Mr Samson of the 

Memorial for the abolition of Port dues at Fremantle and for an alteration in the existing rule 

with reference to Outward Pilotage the questions had been under the consideration of the 

Executive and it was proposed to make trial for a time of the following plan explained by the 

Colonial Secretary which would not require Legislation: 

1) That no Master of a vessel be compelled to take or pay for an outward pilot unless he 

wishes to employ one. 

2) That all vessels seeking be admitted free of tonnage dues provided they bring or take 

away no cargo. 

3) That in the event of their discharging or taking a small quantity of cargo they should 

only be charged to the extent of the tonnage landed or taken away. 

 MR SAMSON was of opinion that the proposed change would meet the wishes of the Memorialists. 

8. Bills Read 2nd: 

 HIS EXCELLENCY THE GOVERNOR moved the second reading of a Bill to explain an Ordinance to 

regulate Friendly Societies. 

THE ATTORNEY GENERAL seconded the motion. 

 The Bill was accordingly read a second time and the third reading fixed for Friday the 7th July. 

 HIS EXCELLENCY THE GOVERNOR moved the second reading of a Bill to amend an Ordinance to 

facilitate the sale of Colonial Wine. 

 THE ATTORNEY GENERAL seconded the motion. 

MR HARDEY moved that the Bill be read this day six months. 

THE COLONIAL SECRETARY seconded Mr Hardey’s amendment. 

Amendment put 

    Ayes……………………………………3 
    Noes……………………………………5 
  Ayes    Noes 
 The Honble Colonial Secretary  The Officer Commanding the Troops 

 The Honble Surveyor General  The Honble Attorney General 

 Mr Hardey Esq   The Honble Collector of Revenue 

     Mr Hamersley Esq 

     Mr Samson Esq 

The original motion was then put. 

    Ayes……………………………………5 
    Noes……………………………………3 
  Ayes    Noes 
 The Officer Commanding the Troops The Honble Colonial Secretary 

 The Honble Attorney General  The Honble Surveyor General 

 The Honble Collector of Revenue  Mr Hardey Esq 

 Mr Hamersley Esq 

 Mr Samson Esq 
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 The third reading of the Bill was fixed for Friday the 7th July. 

 HIS EXCELLENCY THE GOVERNOR moved the second reading of a Bill to prevent the introduction 

into Western Australia of infectious or contagious diseases among Cattle. 

THE COLONIAL SECRETARY seconded the motion. 

 The Bill was accordingly read a second time and the third reading fixed for Friday the 7th July. 

 HIS EXCELLENCY THE GOVERNOR moved the second reading of a Bill to impose certain fees on 

Licenses for Carriages in the City of Perth. 

THE COLONIAL SECRETARY seconded the motion. 

 The Bill was accordingly read a second time and the third reading fixed for Friday the 7th July. 

 HIS EXCELLENCY THE GOVERNOR moved the second reading of a Bill to consolidate and amend 

the Statute Laws and Ordinances relating to Criminal Offences. 

THE ATTORNEY GENERAL seconded the motion. 

 The Bill was accordingly read a second time and the third reading fixed for Friday the 7th July. 

 HIS EXCELLENCY THE GOVERNOR moved the second reading of a Bill to naturalise Isidro Oriol. 

THE COLONIAL SECRETARY seconded the motion. 

 The Bill was accordingly read a second time and the third reading fixed for Friday the 7th July. 

 HIS EXCELLENCY THE GOVERNOR moved the second reading of a Bill to regulate the payment of 

jurors serving in the Court of General Sessions at Albany. 

THE COLONIAL SECRETARY seconded the motion. 

 The Bill was accordingly read a second time and the third reading fixed for Friday the 7th July. 

Adjourned to Friday the 30 June at 11 am. 

     G.W. Hampton 

     Clerk of the Council. 

______________________ 
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30 JUNE 1865 

Present 

His Excellency The Governor 

The Honble The Officer Commanding the Troops 

The Honble The Colonial Secretary 

The Honble The Surveyor General 

The Honble The Attorney General 

The Honble The Collector of Revenue 

Mr J.W. Hardey 

Mr E. Hamersley 

Mr L. Samson 

Prayers were read. 

The Minutes of the last Meeting were read and confirmed. 

NOTICES OF MOTION AND ORDERS OF THE DAY 

1 Petition in favour of alteration in Supreme Court Ordinance: 

 THE OFFICER COMMANDING THE TROOPS presented a Petition from Mr G.W. Leake Crown 

Solicitor praying that the Supreme Court Ordinance may be modified so as to permit any duly 

qualified and educated Barrister, Attorney, Solicitor or Proctor to practise all those branches of 

the profession in this Colony and - That a tax to the extent of £10 per annum be leviable on 

persons practising in the Supreme Court and the amounts derivable therefrom be devoted to 

the purchase of Law Books as the nucleus of a Law Library. The Officer Commanding the 

Troops moved that the Petition be read. 

THE SURVEYOR GENERAL seconded the motion. 

 The Petition was read accordingly. 

THE OFFICER COMMANDING THE TROOPS moved that the Petition be received. 

THE SURVEYOR GENERAL seconded the motion. 

Agreed to. 
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2. Memorial from Mr Shenton respecting roads in Champion Bay district: 

 MR SAMSON presented a Memorial from Mr George Shenton complaining of the state of the road 

between Geraldton and the Mines in the Champion Bay district and praying “that steps may be 

taken as far as practicable to carry out the making of the roads in the Mining district equal to 

what has been done in other parts of the Colony; and also: That a representation be made to 

Her Majesty’s Secretary of State with a view to ensure in any future number of Convicts to be 

sent [illegible] a proper selection by the authorities in England of men accustomed to Mining 

labor.  Mr Samson moved that the Memorial be read. 

 MR HARDEY seconded the motion. 

The Memorial was read accordingly. 

 MR SAMSON moved that the Memorial be received and spoke of the great importance of facilitating 

the conveyance of ore from the Mines to the Port. 

MR HARDEY seconded the motion. 

Agreed to. 

 HIS EXCELLENCY THE GOVERNOR had not been aware that the petition was to be presented but 

would at once speak with reference to Mr Shenton’s complaints.  Mr Shenton had applied 

personally to him respecting the state of the road and referred particularly to certain positions 

which were in a bad state. His Excellency had at once directed the Resident Magistrate and 

Assistant Superintendent of Convicts to examine the road and tenders had been invited for the 

execution by private contract of the repairs most necessary. Only one tender had been received 

and this amounted to £800 for but a very small part of the work. Convicts had therefore been 

despatched from Fremantle to form with such prisoners as could be spared in the district, two 

flying parties of ten men (a team being attached to each party) who would keep the 

communication open. As soon as the next convict ship shall arrive more men will be sent to 

the district. Mr Shenton had expressed himself as quite satisfied with the arrangements made. 

His Excellency subsequently stated that during the past twelve months the number of Convicts 

in the Champion Bay district had been greatly increased the number being on the 1st July 1864-

75 and on the 1st June 1865 - 117. 

3. Letter from Chairman of City Council read: 

 A letter dated 29 June 1865 from the Chairman of the City Council was read stating that the Bill for 

licensing Carriages in the City of Perth entirely meets the views of the City Council. 

4. Bill recommitted: 

 On the motion of His Excellency the Governor seconded by the Colonial Secretary a Bill to impose 

certain fees on licenses for carriages in the City of Perth was recommitted and the words “cart 

or” inserted before the word “carriage” in the first paragraph on the list of exemptions. 

 The third reading of the Bill was then fixed for Friday the 7 July. 

5. Bill Withdrawn: 

 HIS EXCELLENCY THE GOVERNOR withdrew a Bill to amend the Improvement of Towns 

Ordinance as on discussion it appeared that the alteration was sought merely to meet the case 

of one landholder at Albany who, on the ground that the property is only held by him in trust, 
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refuses to build a retaining wall at the side of his allotment adjoining York Street. His 

Excellency stated that under the circumstances and as the wall is necessary in the formation of 

the street it could be built by Convict labor if the person in question still refuses to execute the 

work. 

6. Bills read 2nd: 

 HIS EXCELLENCY THE GOVERNOR moved the second reading of a Bill to explain and amend the 

law for the recovery of Debts. 

THE ATTORNEY GENERAL seconded the motion. 

 The Bill was accordingly read a second time and the third reading fixed for Friday the 7th July. 

7. HIS EXCELLENCY THE GOVERNOR moved the second reading of a Bill to regulate the admission 

in the Supreme Court of Attorneys and Solicitors, there to practice as Barristers, Attorneys, 

Solicitors, and Proctors. 

THE OFFICER COMMANDING THE TROOPS seconded the motion. 

 THE ATTORNEY GENERAL requested that certain documents addressed to His Excellency the 

Governor by the Chief Justice with reference to the Bill might be read. 

 Production of a memorandum from the Chief Justice as to the Bill for admitting Attorneys and 

Solicitors to practice in Supreme Court: 

 HIS EXCELLENCY THE GOVERNOR stated that he always considers communications having 

reference to public measures which he may receive from the Chief Justice as strictly 

confidential and that under ordinary circumstances he could not therefore produce them. The 

Attorney General had however informed him that His Honor was not only willing but wished 

that the papers in question should be laid before the Council - they would therefore be read. 

 Two notes dated respectively 19 and 20 June 1865 and a memorandum dated 17 June 1865 all 

addressed to the Governor by the Chief Justice were accordingly read. 

THE ATTORNEY GENERAL having explained the object of the Bill 

 MR HARDEY moved the following amendment “That instead of the Bill before the Council a measure 

be introduced suspending the operation of the 16th section of the Supreme Court Ordinance for 

the space of three months and authorising the Chief Justice during that period (with the 

sanction of His Excellency the Governor) to call to the Bar of the Supreme Court such duly 

qualified persons as he may approve of”. 

THE ATTORNEY GENERAL seconded Mr Hardey’s amendment. 

Amendment put. 

    Ayes……………………………………2 

    Noes……………………………………6 

  Ayes    Noes 
 The Honble Attorney General  The Officer Commanding the Troops 

 Mr Hardey Esq   The Honble Colonial Secretary 

     The Honble Surveyor General  

     The Honble Collector of Revenue 

     Mr Hamersley Esq 

     Mr Samson Esq 

The Original Motion was then put. 
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    Ayes……………………………………6 

    Noes……………………………………2 

  Ayes    Noes 
 The Officer Commanding the Troops The Honble Attorney General 

 The Honble Colonial Secretary  Mr Hardey Esq 

 The Honble Surveyor General  

 The Honble Collector of Revenue 

 Mr Hamersley Esq 

 Mr Samson Esq 

 The Third reading of the Bill was fixed for Friday the 7th July. 

8. It was arranged with reference to the proposal in Mr Leake’s Memorial, presented this day, as to the 

payment of an Annual fee by Practitioners in the Supreme Court that the Attorney General 

should ascertain what is the wish of the majority of the members of their Bar on this point. 

9. Confirmation Ordinance read 2nd: 

 HIS EXCELLENCY THE GOVERNOR moved the second reading of a Bill to confirm the Expenditure 

for the service of the year 1864 beyond the Grant for that year. The Colonial Secretary 

seconded the motion. 

 The Bill was accordingly read a second time and the third reading fixed for Friday the 7 July. 

10. Committee to consider revision of free list: 

 HIS EXCELLENCY THE GOVERNOR stated that as, at the meeting of the Council yesterday, the 

question of the abolition of the Free List under the tariff had been raised by Mr Samson he was 

anxious that the matter which had often been brought under his notice should be considered 

and the opinion of the public obtained thereby. He therefore moved that the question of a 

revision of the Free List be referred to a Committee consisting of the Colonial Secretary, the 

Collector of Revenue, Mr Hardey, and Mr Samson with power to send for [illegible] papers 

and records and to sit from day to day subject to the further resolution and instructions of this 

Council. 

THE OFFICER COMMANDING THE TROOPS seconded the motion. 

Agreed to. 

11. Estimates for 1866: 

The Council then went into Committee on the Estimates for the year 1866 and no alteration having been 

made in such Estimates as submitted. 

Appropriation Ordinance read 2nd:  

 On the motion of HIS EXCELLENCY THE GOVERNOR seconded by the Colonial Secretary a Bill to 

appropriate the sum of £76,059 out of the General Revenue for the year 1866 was read a 

second time, and the third reading fixed for Friday the 7 July. 

Adjourned to Friday the 7th July at 11 am. 

     G.W. Hampton 

     Clerk of the Council. 

______________________ 
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Present 

His Excellency The Governor 

The Honble The Officer Commanding the Troops 

The Honble The Surveyor General 

The Honble The Attorney General 

The Honble The Collector of Revenue 

Prayers were read. 

The Minutes of the last Meeting were read and confirmed. 

NOTICES OF MOTION AND ORDERS OF THE DAY 

1. The Order of the Day was read. 

 Bills read 3rd:  

 The following Bills were read a third time and passed. 

A Bill to explain “An Ordinance to regulate Friendly Societies.” 

A Bill to amend “An Ordinance to facilitate the sale of Colonial Wine.” 

A Bill to prevent the introduction into Western Australia of infectious or contagious diseases 

among Cattle. 

A Bill to impose certain fees on licenses for Carriages in the City of Perth. 

A Bill to consolidate and amend the Statute Laws and Ordinances relating to Criminal 

Offences. 

A Bill to naturalise Isidro Oriol. 

A Bill to regulate the payment of Jurors serving in the Court of general Sessions at Albany. 

A Bill to explain and amend the Law for facilitating the recovery of Debts. 

A Bill to regulate the admission in the Supreme Court of Attorneys and Solicitors there to 

practice as Barristers, Attorneys, Solicitors, and Proctors. 

A Bill to confirm the Expenditure for the services of the year 1864, beyond the grant for that 

year. 

A Bill to appropriate the sum of £76,059 out of the General Revenue for the year 1866. 

Adjourned to Thursday the 27 July at 11 am. 

     G.W. Hampton. 

______________________ 
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27 JULY 1865 

Present 

His Excellency The Governor 

The Honble The Officer Commanding the Troops 

The Honble The Colonial Secretary 

The Honble The Surveyor General 

The Honble The Collector of Revenue 

Prayers were read. 

The Minutes of the last meeting were read and confirmed. 

NOTICES OF MOTION AND ORDERS OF THE DAY 

1. The Order of the Day was read. 

 Committee on Petition for an amendment of the Constitution of the Council: 

 THE OFFICER COMMANDING THE TROOPS having stated that the Committee of which he is 

Chairman is not yet in a position to bring up a report on the Petition for an amendment of the 

Constitution of the Council. 

A further adjournment to Friday the 4th August at 11 am was agreed to. 

     G.W. Hampton, 

     Clerk of the Council. 

______________________ 
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4 AUGUST 1865 

Present 

His Excellency The Governor 

The Honble The Officer Commanding the Troops 

The Honble The Colonial Secretary 

The Honble The Surveyor General 

The Honble The Attorney General 

The Honble The Collector of Revenue 

Prayers were read. 

The Minutes of the last meeting were read and confirmed. 

NOTICES OF MOTION AND ORDERS OF THE DAY 

1. The Order of the Day was read. 

Bill read 1st:  

The following Private Bill was read a first time. 

A Bill to incorporate the Governor of Perth Church of England Collegiate School. 

2. Committee on Petition for an amendment of the Constitution of the Council:  

 THE OFFICER COMMANDING THE TROOPS stated that, in consequence of the non-receipt of 

information from the Champion Bay district, the report of the Committee on a Petition for an 

amendment of the Constitution of the Council cannot yet be brought up. 

Adjourned to Friday the 11th August at 11 am. 

     G.W. Hampton, 

     Clerk of the Council. 

______________________ 
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11 AUGUST 1865 

Present 

His Excellency The Governor 

The Honble The Colonial Secretary 

The Honble The Surveyor General 

The Honble The Attorney General 

The Honble The Collector of Revenue 

Prayers were read. 

The Minutes of the last Meeting were read and confirmed. 

NOTICES OF MOTION AND ORDERS OF THE DAY 

1. The Order of the day was read. 

 Bill read 1st:  

 The following Bill was read a first time. 

 A Bill to amend the Laws relating to the Post Office Savings Bank. 

2. Committee on Petition for an amendment of the Constitution of the Council:  

 THE COLONIAL SECRETARY stated that the Committee of which he is a Member is not yet in a 

position to bring up their report on a Petition for an amendment of the Constitution of the 

Council. 

Adjourned to Friday the 18th inst at 11 am. 

______________________ 
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18 AUGUST 1865 

Present 

His Excellency The Governor 

The Honble The Officer Commanding the Troops 

The Honble The Colonial Secretary 

The Honble The Surveyor General 

The Honble The Attorney General 

The Honble The Collector of Revenue 

Mr J.W. Hardey 

Mr E. Hamersley 

 Mr L. Samson 

Prayers were read. 

The Minutes of the last Meeting were read and confirmed. 

NOTICES OF MOTION AND ORDERS OF THE DAY 

1. Petition for branding of sheep: 

 THE COLONIAL SECRETARY presented a petition from Messrs K.A. and M. Brown praying that a 

Bill may be introduced to provide for the branding of Sheep. 

THE COLONIAL SECRETARY moved that the Petition be read. 

THE COLLECTOR OF REVENUE seconded the motion. 

 The Petition was read accordingly. 

THE COLONIAL SECRETARY moved that the Petition be received. 

THE COLLECTOR OF REVENUE seconded the motion. 

Agreed to. 

2. Proposed legislation for prevention of Scab in Sheep: 

 THE COLONIAL SECRETARY laid on the table a letter, dated 27 July, from the Chairman of a 

Meeting of Flockowners held at Geraldton covering resolutions with reference to legislation 

for the prevention of Scab in Sheep. 

 HIS EXCELLENCY THE GOVERNOR stated that the subject was one of great importance, but its 

discussion was not sufficiently advanced to allow of action being taken upon it. He would 
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gladly yield to the wish of a majority of the Flockowners in the Colony, who he thought should 

carefully consider what action it would be best to take. The question of expense had hitherto 

stood in the way of legislation, but those persons who would benefit should, he thought, 

contribute towards the expense, which might for sheep be met by a tax on sheep. 

3. Despatches with reference to cessation of Transportation: 

 HIS EXCELLENCY THE GOVERNOR laid on the Table the following Despatches with reference to 

the cessation of Transportation, which he was unable to produce at the meeting of the Council 

on the 29 June 1865 for the reasons stated in the Minutes of that day’s proceedings. 

 Governor Hampton to the Right Hon E. Cardwell No 26 17 February 1865. 

 The Right Hon E. Cardwell to Governor Hampton No 47 12 May 1865. 

4. The Order of the day was read. 

 Report of Committee on proposed revision of Free List: 

 THE COLONIAL SECRETARY presented to the Council the report of the Committee appointed to 

consider the question of a revision of the Free List. 

 The report having been read, His Excellency stated that the enquiry had been instituted on the initiation 

of the question by Mr Samson in connection with the abolition of Tonnage and Harbor dues at 

Fremantle, but that looking at the report of the Committee, it did not seem necessary that the 

Council should take any further action in the matter. 

5. View of the Legal Practitioners as to payment of an annual fee: 

 THE ATTORNEY GENERAL stated that in compliance with the wishes of the Council, he had taken 

steps to ascertain what was the wish of the majority of the Members of the Bar with reference 

to the establishment of a tax on persons admitted to practice in the Supreme Court, the 

proceeds of such tax to be devoted toward the formation of a Law Library. Looking at the 

small number of practitioners and the limited amount which would be produced by the few, 

only about £25 a year, the gentlemen concerned thought the course suggested unadvisable. 

 THE ATTORNEY GENERAL was of opinion that the Council should postpone any further action 

especially as he thought the Legal Practitioners themselves would probably before long move 

in the matter. 

6. Bill read 2nd:  

 HIS EXCELLENCY THE GOVERNOR moved the second reading of a Bill to incorporate the 

Governors of the Perth Church of England Collegiate School. 

THE COLONIAL SECRETARY seconded the motion. 

 The same was read accordingly and the third reading fixed for the second sitting on this day. 

 HIS EXCELLENCY THE GOVERNOR moved the second reading of a Bill to amend the Laws 

relating to the Post Office Savings Bank. 

 THE COLONIAL SECRETARY seconded the motion. 

The same was read accordingly. 

7. Standing orders suspended. Bill read 3rd:  

 The Standing Orders being suspended a Bill to amend the Laws relating to the Post Office Savings 

Bank was read a third time and passed. 
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8. Resolution for expenditure of £300 in connection with an Exhibition of Industry and Arts at Melbourne: 

 HIS EXCELLENCY THE GOVERNOR stated that a letter had been received from the Chief Secretary 

at Melbourne stating that an Exhibition of Arts and Industry would be held in that City in the 

Beginning of the year 1866, and asking the co-operation of the Colonists of Western Australia. 

As all the revenue had been disposed of on the Estimates, there were no undistributed funds 

available in the hands of the Government to meet expenses which would be necessary in 

properly representing the Colony at such exhibition. The Colonial Secretary would therefore 

move a resolution on the subject. 

9. THE COLONIAL SECRETARY moved the following resolution. 

 Proposed by Fred P Barlee. 

 Seconded by Lionel Samson. 

 Resolved that, with a view to the development of the resources of the Colony, it is expedient 

that a sum of money not exceeding Three hundred pounds be expended and His Excellency the 

Governor is requested to expend the same, out of any funds available, for the purpose of 

defraying the expenses that it may be found necessary to incur in procuring such specimens of 

the natural productions of Western Australia as it may be desirable to forward to the Exhibition 

of Industries and Art, which it is proposed should be held at Melbourne in the early part of 

1866. 

 Resolution put and carried unanimously. 

 HIS EXCELLENCY THE GOVERNOR stated that steps would be taken by the Government to secure 

the co-operation of the public at large in such an important matter. 

10. Report of Committee on Petition for an amendment of the Constitution of the Council:  

 HIS EXCELLENCY THE GOVERNOR states that the time having now arrived for considering the 

report of the Committee on a Petition for an amendment of the Constitution of the Council, he 

hopes that the discussion on such Petition will be carried on with the temper and good feeling 

so necessary in dealing with such an important subject. He repeats his former statement as to 

the Official Members having been kept wholly free and unbiased to act in the matter as their 

convictions may lead them. If the Governor were to throw the weight of his influence into the 

scale in dealing with such a question the result must materially be affected - he has therefore 

entirely refrained up to the present time from any expression of opinion. 

 THE OFFICER COMMANDING THE TROOPS, in presenting the report of the Committee, states as 

Chairman that the action of the Members of that Committee has been as free as if the Governor 

had in no way been connected with the question. There is an impression abroad that His 

Excellency would influence Executive members, but no influence has been used in any 

direction. 

HIS EXCELLENCY THE GOVERNOR moved the following resolution. 

That this Council having inquired into the matter of the Petition for an Elective Legislative 

Council under the Act for the better Government of the Australian Colonies, with especial 

reference to the requirement in the 9th Section of such Act, do find that the same is in 

conformity therewith. 
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 THE COLONIAL SECRETARY seconded the motion. 

Resolution put and carried unanimously. 

 HIS EXCELLENCY THE GOVERNOR states that, when the question was first agitated, a Non-

Official Member asked his opinion as to whether the words “it shall be lawful” indicting of the 

13 and 14 Vic:cap 59 should be interpreted as imperative or permissive. He had therefore 

directed the Attorney General to prepare a report on the question which would now be read. 

 THE ATTORNEY GENERAL read the following opinion, and explained fully the grounds on which he 

based his conclusion, quoting the case of the Newport Bridge 29 Law Journal; Magistrate 

Cases, page 52, and the Bishop of Chichester 29 Law Journal Queen’s Bench page 23. 

THE ATTORNEY GENERAL referred to the meaning attached to the same words in section 23 of the 

same Act 13 and 14 Vict cap:59. 

 Having received the Governor’s command to furnish my opinion on the proper construction to 

be put upon that portion of the 9th section of the Imperial Statute 13 and 14 of Victoria, cap 50, 

which enacts “it shall be lawful for the persons authorised and empowered to make, ordain, 

and establish Laws and Ordinances for the Government of the said Colony”, I have the honor 

to state, that the interpretation to be put on the words “it shall be lawful”, when used in 

Statutes and Ordinances, would be that they are compulsory, unless the subject matter shows 

that it must have been intended that the exercise of the power should be discretionary in the 

person to whom the power is given. 

 It has been more than once held by the Judges in England that the phrase “it shall be lawful”, if 

the subject matter of the Statute evidences such an intention, gives a discretionary power, and 

in the instance now submitted, not only it does not appear that the act was intended to be 

compulsory, but it appears from the subject matter that it ought to be discretionary. Looking to 

the constitution of the Legislative body who are to consider the matter, and the matter to be 

considered, and at the many questions of expense and expediency that may arise, the whole 

matter appears to be one in which the Imperial Legislature may well have intended to do what 

the language used expresses viz. to leave the Legislative Council of Western Australia to 

exercise their discretion. 

 (sd) Geo: Fred: Stone 

 Attorney General 

 22 June 1865 

 HIS EXCELLENCY THE GOVERNOR having stated in what position under the rules of the house, the 

petition how has, Mr Samson gave notice that he would move that the prayer of the Petition for 

the establishment of a Legislative Council under the Act of Parliament 13 and 14 Vict:cap59 

be complied with. 

On the motion of His Excellency the Governor seconded by the Colonial Secretary the Council was adjourned to 

Friday the 13th inst at 2 PM. 

     G.W. Hampton 

     Clerk of the Council. 

______________________ 
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18 AUGUST 1865 

(Second Sitting) 

Present 

His Excellency The Governor 

The Honble The Officer Commanding the Troops 

The Honble The Colonial Secretary 

The Honble The Surveyor General 

The Honble The Attorney General 

The Honble The Collector of Revenue 

Mr J.W. Hardey 

Mr E. Hamersley 

 Mr L. Samson 

Prayers were read. 

The Minutes of the last Meeting were read and confirmed. 

NOTICES OF MOTION AND ORDERS OF THE DAY 

1. The Order of the Day was read. 

 Petition for an amendment of the Constitution of the Council: 

 MR SAMSON moved, pursuant to notice, that the Prayer of the Petition for the establishment of a 

Legislative Council under the Act of Parliament 13 and 14 Vict: Cap:59 be complied with. 

THE COLONIAL SECRETARY seconded the motion. 

MR HARDEY moved the following amendment. 

That, in the opinion of this Council, the Constitution of the Legislative Council may be 

improved to meet the present requirements of this Colony by an addition of two Non Official 

Members, and the term of Office of all Non Official Members limited to three years instead of 

for life, and further that His Excellency the Governor be requested to recommend such a 

modification of the present Legislative Council for the favorable consideration of Her 

Majesty’s Secretary of State. 

 THE OFFICER COMMANDING THE TROOPS seconded the amendment. 
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 HIS EXCELLENCY THE GOVERNOR explained in detail to the Council what steps have already 

been taken with a view to obtain an increase in the number of Non Official Members, and laid 

on the table a copy of Mr Labouchere’s Despatch No 11 of 14 April 1856 containing the last 

decision on the subject. 

Amendment put 

    Ayes……………………………………5 

    Noes……………………………………1 

  Ayes    Noes 
 The Officer Commanding the Troops Mr Samson Esq 

 The Honble Surveyor General  

 The Honble Attorney General 

 The Honble Collector of Revenue 

 Mr Hardey Esq 

 The Colonial Secretary and Mr Hamersley declined to vote on either side. 

 Protest of Mr Samson: 

 MR SAMSON gave the following Notice of Protest. 

 In view of the decision now arrived at by the Legislative Council I hereby declare my protest 

against such decision and request that such protest may be forwarded for the consideration of 

the Secretary of State for the Colonies. My formal written protest shall be handed to the Clerk 

of this Council as soon as I have time to prepare it. 

 Conditional resignations, Messrs Hardey, Hamersley & Samson: 

MESSRS HARDEY, HAMERSLEY, and SAMSON stated that they would severally be prepared to 

resign their seats if the Secretary of State should comply with the request of the Council and 

that they would transmit to His Excellency the Governor their written conditional resignations 

so that a fresh selection of Non Official Members might be made. 

 (Note - Immediately after the adjournment Mr Hamersley handed to His Excellency the Governor an 

unconditional resignation.) 

2. Bill read 3rd: 

 The following Bill was read a third time and passed. 

 A Bill to incorporate the Governors of the Perth Church of England Collegiate School. 

Adjourned sine die. 

     G.W. Hampton. 

 Protest of Mr Samson against action taken by the Council for an amendment in the Constitution of the 

Council. 

 Motion before the Council. 

That the prayer of the Petition for the establishment of a Legislative Council under the Act of 

Parliament 13 and 14 Vic: cap 59, be complied with, this having been negatived by an 

amendment which was passed. I the undersigned, Lionel Samson, Member of the Council, on 

behalf of the 1103 duly qualified persons who signed the Petition in question, hereby protest 

against the right and authority of the said Legislative Council to negative the Prayer of the said 

Petition, and to refuse to comply with such prayer, for the following reasons. 
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1st Because the requisitions of the Imperial Statute having been complied with by the 

Petitioners in obtaining the signatures of one third of the Householders of the Colony, 

it is incumbent upon the Council to carry out the prayer of the Petition in accordance 

with the intention of the Act of Parliament. 

2nd Because the words of the 9th section of the Statute (“it shall be lawful”) are not 

intended to be discretionary, but enabling and imperative. The case cited by the Hon 

the Attorney General be proof that these words give merely a discretionary power viz: 

In re: Newport Bridge, 29 Law Journal Report is not a case in point. In that case it 

was contended, that, because a certain statute enacted that where any bridge repaired 

at the expense of the County should be narrow and incommodious, it should be lawful 

for the Justices at Quarter Sessions to order it to be widened, and the Court of 

Queen’s Bench ruled that the Justices had a discretion in the matter. But to render the 

cases parallel the Statute referred to should have enacted that whenever one third of 

the householders of the County should present a petition to the Justices calling upon 

them to widen or repair the Bridge out of the County Rates then the words “it shall be 

lawful” would have been imperative and not merely discretionary. The rule appears to 

be in all cases where it is enacted that certain things may be done, upon something 

precedent having been done, whenever it appears that the precedent act has been 

done, the permission words become obligatory. 

 Macdougal v. Patersons 21 LJ, Crake v. Powell 21 LJ, Rep v. Tithe Commissioners 

14.2.13.459. Chapman v. [illegible]. 

3rd Because no opposition, or counter petition, has been got up by the Public against the 

present Petition so as to call for the exercise of any discretionary power on the part of 

the Council or to justify it in pretending to arbitrate between the expressed wishes of 

the requisite number of Householders and the supposed dissent of the remaining 

body. 

4th  Because if the Legislative Council are to have the power of rejecting the Petition of 

One-third of the Householders, they may reject a similar petition signed by every 

householder in the Colony and may never consent to suppress their own body, as at 

present constituted. If the House of Commons are never to be dissolved except by it’s 

own consent, it would probably always live its full terms. 

____________________ 
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